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 ע"ב' הפסחים 

 "דקביל עליה אחריות"
 The background  

One פסוק states " ְשֹאר ְבָכל ְגֻבֶלךָ  ְלךָ ָחֵמץ ְוֹלא ֵיָרֶאה  ְלךָ ֹלא ֵיָרֶאה"  חמץ shall not be seen to you, and שאור“ – 

shall not be seen to you, in all your borders”. From the presence of " ְָלך" , the ברייתא derives that one 

may possess the חמץ of a נכרי. Another פסוק states "ַשְבַעת ָיַמים ְשֹאר ֹלא ַיָמֵצא ְבָבֵתיֶכם"  – “for seven 

days, שאור shall not be found in your homes”. From the absence of " ְָלך" , the ברייתא derives that one 

may not possess the פקדון of a נכרי.  

A שוה-גזירה  links these two פסוקים, indicating that they each apply both to the home, as well as to 

the rest of one’s property. This presents the following contradiction: On the one hand, " ְלךָ ֹלא ֵיָרֶאה"  

permits one to keep the חמץ of a נכרי anywhere in his possession, whereas "ֹלא ַיָמֵצא"  prohibits one 

from keeping the פקדון of a נכרי anywhere in his possession! In the second "אמר מר", the 'גמ asks 

about this contradiction!  

[Now, it is worth noting that the ברייתא does not mention the word "פקדון"  when allowing one to 

possess the חמץ of a נכרי, but it does mention "פקדון" when it prohibits one from possessing the חמץ 

of a נכרי. If so, why does the מקשן (questioner) think that there is any contradiction? Perhaps the 

 !נכרי of a פקדון and forbids the ,נכרי of a פקדון-permits the non ברייתא

We might answer that " ְָלך"  indicates that one may possess both a non-פקדון and a פקדון of a נכרי, for 

ultimately, neither is "שלך"! Thus, the contradiction stands: On the one hand, "ְלךָ  ֹלא ֵיָרֶאה"  allows 

one to possess any חמץ of a נכרי, whereas "ֹלא ַיָמֵצא"  forbids one from possessing the פקדון of a נכרי!] 

The 'גמ answers that there is a difference between one who accepts responsibility for the פקדון, and 

one who does not. When one accepts responsibility for the פקדון, he is conferred with a certain level 

of בעלות (ownership) over the פקדון, and he must therefore rid himself of the חמץ. However, when 

one does not accept responsibility for the פקדון, he is not conferred with any level of ותבעל  over it, 

and he may therefore possess the חמץ. 

This is the explanation of the ברייתא: One פסוק states " ְשֹאר ְבָכל ְגֻבֶלךָ  ְלךָ ָחֵמץ ְוֹלא ֵיָרֶאה  ְלךָ ֹלא ֵיָרֶאה" . 

From the presence of " ְָלך" , the ברייתא infers that חמץ is permitted when it is not "שלך". Yet, this פסוק 

applies only to חמץ for which one is not responsible, and which is not "שלך" at all. However, the דין 

of חמץ for which one is responsible, and which is thus somewhat "שלך", is derived from the פסוק of 

"ֵצא ְבָבֵתיֶכםַשְבַעת ָיַמים ְשֹאר ֹלא ַימָ "  – “for seven days, שאור shall not be found in your homes”. From 

the absence of " ְָלך" , the ברייתא derives that one may not possess חמץ even if it is not completely 

 .but only partially so ,"שלך"

 The definition of קבלת אחריות 

How much responsibility must one accept in order to be conferred with a certain level of בעלות over 

the פקדון? A simple reading of the גמרא seems to shed light on this issue: The 'גמ recounts that the 
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king’s soldiers would deposit flour and other raw ingredients with the townspeople, who were 
expected to provide the soldiers with prepared food. רבא instructed the townspeople to rid 

themselves1 of this חמץ before פסח, explaining that it was as if they owned it, due to their 

responsibility to pay for גניבה ואבידה (theft and loss)! From רבא’s words, it appears that the decisive 

factor is that they were responsible for גניבה ואבידה! 

Yet, in the ראשונים, there are three opinions regarding this matter: 

 maintains that one is only considered to own the (ב"מ פ"ב ע"ב and שבועות מ"ד ע"א in) תוספות .1

 and not just ,(uncontrollable loss or damage) אונסין when he is responsible for נכרי of a חמץ

for פשיעה (negligence) or גניבה ואבידה. Accordingly, when רבא stated that the townspeople 

owned the חמץ due to their accountability for  ואבידהגניבה , he was not referring to the typical 

 .אונס that occurred as a result of a complete גניבה ואבידה but rather, to ,גניבה ואבידה

2. The ר"י (cited by the רא"ש) and the רמב"ם (in חמץ ומצה ד:ג) maintain that one is considered to 

own the חמץ of a נכרי even when he is responsible for גניבה ואבידה, and not for אונסין. As 

noted above, this explanation is supported by a simple reading of the גמרא. 

3. The בעל הלכות גדולות (cited by the רא"ש) maintains that one is considered to own the חמץ of 

a נכרי even when he is responsible for פשיעה alone. Accordingly, when רבא stated that the 

townspeople owned the חמץ due to their accountability for גניבה ואבידה, he was not referring 

to a typical גניבה ואבידה, but rather, to גניבה ואבידה that occurred on account of negligence.   

 The explanation of this מחלוקת 

The concept of קבלת אחריות means that one accepts to pay for damages that he would otherwise not 

be responsible for! Since one’s eventual obligation to pay stems exclusively from his initial 
acceptance, therefore, he is considered to (somewhat) own the item from that point onwards. 
Conversely, when one eventually ends up paying damages on account of wrongdoing, (e.g. he 
purposefully damaged the item,) his obligation to pay stems from the actual wrongdoing, and not 
from any prior acceptance of responsibility. Therefore, he is not considered to own the item.   

The קובץ שיעורים explains2 that this is what the afore-mentioned opinions argue about: 

1. According to תוספות, when a שומר undertakes to protect an item from פשיעה or גניבה ואבידה, 

the מפקיד is relying on him to do his job. If a situation of פשיעה or גניבה ואבידה actually 

eventuates, this indicates that the מרוש  did not adequately do his job! In a certain sense, he 

is like a מזיק, and he must pay on account of his dereliction of duty! In this case, the שומר’s 

obligation to pay stems from the actual פשיעה and ואבידה גניבה , and not from his initial 

acceptance to pay for such damages. Therefore, there is no reason to consider it as if he 
owns the item.   

Conversely, when a שומר undertakes to protect an item from an אונס, and such a situation 

eventuates, this does not indicate that the מרוש  did a poor job! After all, a situation of אונס 

is beyond one’s control! In this case, the שומר’s obligation to pay does not stem from any 

wrongdoing, but rather, from his prior acceptance to pay; he is therefore considered to own 
the item from that moment onwards.  

2. With regards to פשיעה, the ר"י and the רמב"ם completely agree with תוספות; they hold that 

severe dereliction of duty (i.e. one which led to damage through פשיעה) is – in and of itself 

– sufficient grounds to obligate the מרשו  to pay. In this case, the שומר’s obligation to pay 
 

 
1 This does not necessarily mean that the שומר has to physically destroy the חמץ; many ראשונים hold that the שומר can sell 

the חמץ or give it to another נכרי to safeguard instead of him. As to the permissibility of destroying or selling the חמץ, on 

account of גזל הגוי (stealing from a נכרי), see Alter Rebbe’s שוע"ר, in סי' ת"מ קו"א סקי"א. 

2 See also Alter Rebbe’s שוע"ר, in the הערה to 'סי' ת"מ סעיף י, and in סי' תמ"ג קו"א סק"ב. 
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stems from the actual פשיעה, and not from his prior acceptance to pay for such damages. 

Accordingly, there is no reason to consider it as if he owns the item.  

Yet, with regards to גניבה ואבידה, the ר"י and the רמב"ם hold that the שומר’s dereliction of 

duty is not severe enough to be – in and of itself – sufficient reason to obligate the שומר to 

pay. In this case, the שומר’s obligation to pay does not stem from his wrongdoing, but 

rather, from his initial acceptance to pay; he is therefore considered to own the item from 
that moment onwards.  

3. The "גבה  takes this even further; he holds that even with regards to פשיעה, the שומר’s 

dereliction of duty is not severe enough for it to be – in and of itself – sufficient reason to 
obligate the שומר to pay. Therefore, the שומר’s obligation to pay does not stem from the fact 

that he did something wrong, but rather, from his initial acceptance to pay; he is therefore 
considered to own the item from that moment onwards.  

From the above, it emerges that all the afore-mentioned opinions agree that קבלת אחריות refers to 

responsibility which stems exclusively from the שומר’s prior acceptance to pay, and not on account 

of his wrongdoing. They merely argue as to what constitutes wrongdoing: 

1. According to 'תוס, the occurrence of loss or damage through פשיעה or גניבה ואבידה signifies 

(severe) wrongdoing on the part of the שומר, and his initial acceptance to pay for these is not 

true קבלת אחריות. Conversely, the occurrence of loss or damage through a complete אונס 

does not signify any wrongdoing on the part of the שומר, and his initial acceptance to pay for 

this is true קבלת אחריות. 

2. According the ר"י and the רמב"ם, the occurrence of loss or damage through פשיעה signifies 

(severe) wrongdoing on the part of the שומר, and his initial acceptance to pay for this is not 

true קבלת אחריות. Conversely, the occurrence of loss or damage through a complete אונס, or 

even through גניבה ואבידה, does not signify (severe) wrongdoing on the part of the שומר, and 

his initial acceptance to pay for these is true קבלת אחריות.  

3. According to the בה"ג, the occurrence of loss or damage through פשיעה or גניבה ואבידה or an 

 and his ,שומר does not signify (sufficiently significant) wrongdoing on the part of the אונס

initial acceptance to pay for these is true קבלת אחריות. 

Aside from the above-mentioned explanation, perhaps there is another way of explaining the בה"ג’s 

opinion3. Perhaps the בה"ג agrees that the occurrence of loss or damage through פשיעה signifies the 

 s severe dereliction of duty, and it is – in and of itself – sufficient reason to obligate him to’שומר

pay. Nevertheless, had he not initially undertaken to watch the item, there would have been no 
dereliction of duty in the first place, being that he wouldn’t have been responsible for protecting the 
item from פשיעה. Thus, by undertaking to safeguard the item, the שומר put himself in a position 

where he becomes accountable for wrongdoing that he would otherwise not be responsible for. 
Therefore, the שומר’s obligation to pay stems not only from the fact that he did something wrong, 

but also, from his initial undertaking to safeguard the item; he is therefore considered to own the 
item from that moment onwards4. 

 Does the דין ד' שומרים apply to the פקדון of a נכרי? 

What is the method through which a שומר undertakes אחריות? Ordinarily, the level of אחריות is 

automatically dictated by the type of שמירה, as per the rules that the תורה sets forth. Thus, a  שומר

 

 
3 The need for an alternate explanation becomes apparent below, in footnote 5. 
4 This explanation might be inferred from the Alter Rebbe’s שוע"ר, in הערה to  סעיף י'סי' ת"מ . [I.e. the fact that the Alter 

Rebbe negates this explanation in order to explain the רמב"ם’s opinion might indicate that this explanation is valid 

according to those who reject the רמב"ם’s opinion.] 
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 even though he did not indicate ,פשיעה is automatically responsible for (an unpaid watchman) חנם

his acceptance of such. Similarly, a שומר שכר (a paid watchman) is automatically responsible for 

 as well, even though he did not indicate his acceptance of such. These rules are גניבה ואבידה

commonly referred to as the "דין ד' שומרים". 

However, our סוגיא discusses a שומר who is safeguarding the פקדון of a נכרי, and there is a  גזירת

 שומר Thus, if the !דין ד' שומרים from the שמירה which specifically excludes this type of הכתוב

undertook to watch the item of a נכרי, he is not automatically responsible to pay for loss or 

damages. More specifically: 

1. Most ראשונים hold that the שומר is not automatically responsible to pay for any loss or 

damage that occurs – even one that occurred on account of פשיעה. 

2. The רמב"ם (see רות ב:גשכי ) holds that the שומר is automatically responsible to pay any loss or 

damage that occurred on account of פשיעה, but not for loss or damage that occurred on 

account גניבה ואבידה or אונס.  

What is the reason for this מחלוקת? The רמב"ם explains that when a שומר undertakes to safeguard 

an item, the מפקיד is relying on him to do his job. If the item becomes damaged on account of 

 is (in a certain sense) שומר did not adequately do his job, and the שומר this indicates that the ,פשיעה

like a מזיק! His dereliction of duty is sufficient grounds to obligate him to pay – even in the absence 

of the דין ד' שומרים, such as when the שומר one safeguards the פקדון of a נכרי. 

Conversely, the other ראשונים hold that when the item becomes damaged on account of פשיעה, the 

ומרש ’s dereliction of duty is not severe enough – in and of itself – to require him to pay. Rather, the 

דין ד'  Thus, in the absence of the .דין ד' שומרים s obligation to pay stems exclusively from the’שומר

הפשיע is not responsible to pay for שומר the ,שומרים , such as when he safeguards the פקדון of a נכרי. 

 The method of undertaking קבלת אחריות 

When our סוגיא discusses קבלת אחריות for the פקדון of a נכרי, what is the method through which this 

takes place? [If we fuse together the opinions of the רמב"ם (in כירות ב:גש ) and the בה"ג, we can 

explain that קבלת אחריות takes place automatically, being that one who safeguards the פקדון of a נכרי 

is automatically responsible for פשיעה, and his responsibility for פשיעה alone is considered  קבלת

 does not קבלת אחריות ,However, according to the other above-mentioned opinions .5אחריות

automatically take place; either because one who safeguards the פקדון of a נכרי is not automatically 

responsible for פשיעה, or because his responsibility for פשיעה alone is not considered אחריות קבלת !]  

The explanation may be derived from the narrative in our גמרא: As mentioned above, the 'גמ 

recounts that the king’s soldiers deposited flour and other raw ingredients with the townspeople of 
 instructed the רבא .who were expected to provide the soldiers with prepared food ,מחוזא

townspeople to rid themselves of this חמץ before פסח, explaining that it was as if they owned the 

 Now, it is safe to assume that the !גניבה ואבידה due to their responsibility to pay for ,חמץ

townspeople of מחוזא were not really satisfied with this arrangement, and they participated only 

 

 
5 In the forthcoming סוגיא of "הפקידו אצלו" (on ו' ע"א), many ראשונים explain that this is also the opinion of רש"י. 

Upon reflection, it appears impossible to fuse together the opinions of the רמב"ם (in שכירות ב:ג) and the בה"ג; the רמב"ם’s 

opinion is based on the idea that the occurrence of פשיעה indicates that the שומר was derelict in his duties, and he is (like) 

a מזיק, whereas the בה"ג – in our first explanation above – holds that the שומר is not (like) a מזיק. If so, these two opinions 

are mutually exclusive!  

However, as stated, many ראשונים explain that רש"י (on ו' ע"א) fuses these two ideas together. Furthermore, the words of 

the Alter Rebbe (in סי' ת"מ קו"א סק"ו) indicate that these two opinions can be fused! Therefore, perhaps the בה"ג’s opinion 

may also be explained as per our second explanation above – that he agrees that the שומר is (like) a מזיק. 
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because they had no choice! If so, why was there was קבלת אחריות? In the ראשונים, we find three 

explanations: 

1. In one of their explanations, the רמב"ן and רבינו דוד assert that the townspeople explicitly 

accepted to pay for loss or damage when were entrusted with the raw ingredients. 
[Presumably, they reinforced their words by performing a 6קנין.] 

2. In another of their explanations, the רמב"ן and רבינו דוד explain that the townspeople were 

responsible to pay on account of the law of the land; presumably, due to the principle of 
 (סי' ת"מ סעיף ט' in) and the Alter Rebbe (סי' ת"מ סק"א in) חק יעקב The] ."דינא דמלכותא דינא"

add that the law of the land translates into קבלת אחריות only when the שומר was aware of the 

law, and also explicitly articulated his agreement to it.] 

3. From the words of the רמב"ם (in חמץ ומצה ד:ד), it appears that the townspeople were 

responsible to pay purely because the king or his soldiers were able to force them. From 
this, the רמב"ם derives that if the נכרי is able to force the שומר to pay for any loss or damage, 

this constitutes 7קבלת אחריות. 

The opinion of the רמב"ם is difficult to understand! As explained above, the concept of  קבלת

 means that one accepts to pay for damages that he would otherwise not be אחריות

responsible for! Since one’s eventual obligation to pay stems exclusively from his initial 
acceptance, therefore, he is considered to somewhat own the item from that point onwards. 
In the case of the רמב"ם however, the רשומ ’s eventual obligation to pay does not stem from 

anything other than the fact that the נכרי is an  ַלם""א  (a “terrorist”) who steals from other 

people! רבינו דוד asks: How is this considered קבלת אחריות?  

If one focuses on the רמב"ם’s words alone, one might answer that the רמב"ם refers to a case 

where it was the שומר’s choice to safeguard the object, and he agreed to do so – knowing full 

well that he was dealing with an  ַלם""א ! Although it is not up to the שומר whether he must 

pay, nevertheless, it was his choice to safeguard the object – knowing full well what he was 
getting into! His agreement to go ahead thus constitutes 8קבלת אחריות. 

However, the Alter Rebbe’s words do not support such an interpretation of the רמב"ם, for he 

states (in 'ת"מ סעיף י"ג סי ) that קבלת אחריות occurs even when the ישראל specified that he 

accepts no responsibility, and the נכרי was subsequently “found” to be an  ַלם""א . The 

question thus stands: Since the שומר’s eventual obligation to pay stems from the fact that 

the נכרי is an  ַלם""א , why does this constitute קבלת אחריות? 

[Various אחרונים connect the רמב"ם’s opinion with the 'גמ in חולין ל"ט סוע"ב, which teaches – 

according to רש"י – that an  ַלם""א  forced קנין is effective. Yet, that סוגיא merely proves that 

the  ַלם""א ’s actions are effective after the fact, but not prior!] 

 

 

 

 
6 See Alter Rebbe’s שוע"ר, in 'סי' ת"מ סעיף ט. 

7  There is actually some debate as to whether the ם"רמב ’s ruling is derived from our סוגיא (as the ד"ראב  maintains), and is 

thus the ם"רמב ’s explanation of our סוגיא, or whether the ם"רמב ’s ruling is derived from elsewhere, and is thus not the 

explanation of our סוגיא. The Alter Rebbe ( ז"א סק"מ קו"ת' סי ) proves that the former approach is correct.  
 דאל"כ למה הדגיש הרמב"ם "אם יודע הישראלי" כו'. 8


